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I 

No. 5091 

I 

BERTHA H. HAMMETT, Appellant, 

VS. i 

RUBY LEE MINAR, INC., and RUBY LEE MINJYR, 

Appellees. 


BRIEF ON BEHALF OF APPELLANT. 


This is an appeal from a final decree of the Supreme 
Court of the District of Columbia dismissing appel¬ 
lant’s bill of complaint. 

The bill prayed for the rescission of three separate 
contracts relating to the purchase and sale of three 
parcels of real estate, and the return to the plaiiitifF 
of certain negotiable promissory notes and certain 
moneys, upon the following grounds, to wit: | 
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First. Two pf the contracts did not contain the name 
of the owner of the land, and consequently did not 
satisfy the requirements of the Statute of Frauds. 

Second. Appellant, in reliance upon the implied rep¬ 
resentations of the defendants that the title was good 
and unencumbered, paid the entire consideration and 
was entitled to rescission on the ground of deceit. 

The three contracts are annexed to the bill of com¬ 
plaint and are set forth in full on pages 11-18 of the 
Record. The first contract is between Ruby Lee Minar, 
Inc*., Agent, and appellant, Bertha H. Hammett. The 
purchase price is $2,398.75. In consideration of 
$1,000.00 in cash and a certain promissory note for 
$1,398.75, payable to the order of Ruby Lee Minar, Inc., 
Agent, in monthly installments of $15.00, the appellee 
agrees to sell to the appellant lot 635, Section 5, Green¬ 
way Downs, Fairfax County, Virginia. Upon payment 
of the full sum of $2,398.75, with interest, 44 the owners 
of Greenway Downs agree to execute a good and suffi¬ 
cient deed to said property”. This parcel of land was 
owned by Ruby Lee Minar, Inc. 

The other two contracts, dated January 23, 1928, 
purport to be between Ruby Lee Minar, Inc., Agent, 
and the said Bertha H. Hammett. The contracts are 
identical in form, except that they relate to different 
parcels of land. In consideration of $1,000.00 in cash 
and a note for $2,000.00, payable in monthly install¬ 
ments of $20.00, for each parcel of land, the said Ruby 
Lee Minar, Inc*., Agent agrees to sell the two lots to 
appellant. The deeds were to be delivered upon full 


T 

i 


payment of the notes representing the deferred pur¬ 
chase price. These notes would not be fully paid fori a 
period of approximately 10 years. Each contract pro¬ 
vides as follows: 44 This contract must be approved by 
Ruby Lee Minar.” The said contracts do not purpojrt 
to have the written approval of Ruby Lee Minar, but 
they are approved as follows: 44 Ruby Lee Minar, Ipb., 
by E. L. Martin, Secretary.” These two parcels lof 
land, at Hie time of the execution of the contracts, were 
part of a large tract of land consisting of 62,205 square 
feet, owned by one Joseph B. Deming, who was sales 
manager for Ruby Lee Minar, Inc. The name of f\hc 
owner does not appear in either of the contracts, a\nd 
the contracts do not purport to he signed by the own\er. 
It is alleged in paragraph 13 of the bill of complaint 
that the entire tract of land, at the time of the execu¬ 
tion of the contracts, was subject of record to the l|en 
of an overdue deed of trust to secure the sum of 
$8,225.00 (Record, p. 7). The allegations of this para¬ 
graph of the bill are admitted by the appellees in tt(eir 
answer (Record, p. 27). 

The parcels agreed to be sold are described in jthe 
two contracts as follows: I 


(a) 4 4 Lot No. 4 in the subdivision of Paliper 
Section, Lee Heights, Arlington County, yir- 
ginia, to be 25 feet on the Lee Highway by jllO 
feet deep, the southwest corner being 50 jfeet 
easterly along the Lee Highway from the corfner 
of the Palmer Section and the Lee Heights oj05ce 
lot.” 

I 

(b) 44 Lot No. 3 in the subdivision of Palmer 
Section, Lee Heights, Arlington County, yir- 

I 

i 
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ginia, to be 25 feet on the Lee Highway by 110 
feet deep, the southwest corner being 75 feet 
easterly along the Lee Highway from the corner 
of the Palmer Section and the Lee Heights office 
lot.” 

At the time of the execution of said contracts there 
was no recorded plat of the subdivision designated as 
“Palmer Section” to Lee Heights, and there was no 
way to identify, from the land records of Arlington 
County, lots Nos. 3 and 4 in said section (Record, p. 46). 

The contracts were prepared in the office of Ruby 
Lee Minar, Inc. When they were presented to ap¬ 
pellant for her signature, she stated that she would 
not close the transaction until she had obtained the 

advice of Mrs. Rubv Lee Minar. For about five vears 

• •> 

appellant had been personally acquainted with Mrs. 
Minar and had confidence in her. Appellant “went 
into the office and consulted her as a friend, to get her 
advice as to the choice of investments” (Record, p. 
40). Mrs. Minar advised her to purchase the said lots 
and also the lot at Green wav Downs, which latter lot 
appellant had never seen. Acting upon Mrs. Miliar’s 
advice, appellant signed the contracts in question. 
Appellant was never notified that Mr. Deming had ever 

ratified or approved the said contracts. On February 

2, 1928, appellant, together with her counsel, called at 
the office of the appellee and rescinded the contracts on 
the ground that they were informal, invalid, and did 
not contain the signature of the owner. 

At no time was mention made by the appellees, or by 
any other person, that the two parcels of land in Pal- 
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mer Section were encumbered by a blanket 
Appellant understood and believed that the 
unencumbered. If she had known of said mortgage, 
4 4 she would not have invested her money in the pur¬ 
chase of said properties, because she was investing ajll 
the money she had in the world’’ (Record, p. 43). Ap¬ 
pellant never learned of the existence of the mortgage 
until informed of that fact by her attorney, Mr. Peyser, 

i 

shortly prior to the filing of this suit (Record, p. 43!). 

Under date of February 13, 1928, Mr. Peyser noji- 
fied appellees in writing that his client withdrew bpr 
offer and desired a rescission of the contracts upon tpe 
grounds therein set forth (Record, p. 50). j 

It will be observed that at the time of the execution 
of the three contracts in question appellant parted with 
the sum of $3,000.00 in cash and delivered to appellees 
her negotiable promissory notes aggregating $5,398.^5, 
receiving in return nothing whatever except the in¬ 
formal and unenforceable contracts aforementioned. 
Under the terms of the contracts, if appellant defaulted 
in the payment of any of the installments, the original 
deposits and all other payments were to be forfeited 
as 44 liquidated damages”. The owner of the land, ijlr. 
Doming, admitted on the witness stand that he was pot 
in possession of the funds with which to pay and liqui¬ 
date the mortgage debt, which debt, as aforesaid, vtas 
for an amount in excess of the deferred purchase pr^ce 
of the two lots mentioned in the contracts. (R. p. 66.|) 

■ I 

Assignments of Error. 

(1) There was a fiduciary relationship between ap¬ 
pellant and appellee, requiring the latter to use the 


mortgag^. 
lots were 
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utmost good faith and to disclose to appellant all 
material facts; and it was a fraud on the part of the 
appellee to fail to disclose the existence of the overdue 
mortgage for $8,200.00. 

(2) The two contracts did not satisfy the require¬ 
ments of the Statute of Frauds. 

(3) The contracts were rescinded by appellant be¬ 
fore she had received any notice of the alleged accept¬ 
ance thereof by Joseph B. Deming. 

(4) The provisions of said contracts for the for¬ 
feiture of all payments were penalties and not liqui¬ 
dated damages. 

(5) The testimony of the witness Joseph Berry, ex¬ 
pressing the opinion that the land could be identified, 
should have been stricken out upon appellant’s motion, 
because the witness had not stated anv basis for said 
opinion. 

(6) The witness Joseph B. Deming should not have 
been permitted to testify that lots Nos. 4 and 5 in a 
certain survey recorded May 14, 1928’, “are the same 
lots designated as lots Nos. three and four in the con¬ 
tracts.” 

(7) The testimony of Harry T. Quirk, a witness for 
appellee, that Miss Martin, secretary of Ruby Lee 
Minar, Inc., had been authorized to accept contracts on 
behalf of the corporation, should have been excluded. 

(8) The Court erred in dismissing the bill of com¬ 
plaint and denying plaintiff any relief. 


rr 

( 


Appellee’s Silence as to Encumbrances Amounted 

to Fraud. 

“Where a land contract is executory, |the 
purchaser having parted with nothing of valjie), 
the agreement to convey at a future time is Con¬ 
sistent with an intention to procure a releases of 
outstanding encumbrances. The existence of 
such encumbrances is not a fraud upon the yen- 
dee and will not justify a rescission. But wh\ere, 
at the time of contract , the purchaser, in\ re¬ 
liance upon • implied representations of the 
vendor that title is good and unencumbered, pays 
all or any part of the consideration, he may 
thereafter maintain an action for deceit founded 
upon the vendor's failure to disclose the exist¬ 
ence of encumbrances .” Drake v. Nunn, 97 So. 
211, 210 Ala. 136. 

" # I 

“Silence is equivalent to a concealment wljiere 
it is the duty of a party to speak.” Whdeler 
v. New Brunswick & C. R. Co., 115 U. S. 29. 

Courts of equity will not permit one who stanejs in 
a fiduciary or confidential relation to derive any ad¬ 
vantage from failure to make full disclosure. Taylor 
v. Tavlor, 8 How. 183. 

There existed a fiduciary or confidential relation be- 
tween appellant and appellee. Mrs. Hammett refused 
to sign anv contracts until she had conferred with and 
obtained the advice of Mrs. Minar (Record, p. 44). 

i 

This is disclosed bv the testimony of Mrs. Hammett, 
and is also set forth in defendants’ answer (Reqord, 

p. 20). ! 

“A fiduciary relation is any relation existing 
between parties to a transaction whereby oye of 
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them is in duty bound to act with good faith for 
the benefit of the other * * * 

“It extends to every case where there is con- 
fidence justly reposed on the one side, and a 
resulting influence, ascendency, or superiority 
on the other side. 7 ’ Black on Rescission and 
Cancellation, Second Edition, Sec. 49, and cases 
cited. 

There was a duty to speak. Strong v. Repide, 213 
U. S. 419; 26 C . J. 1071 and cases cited. 

“The true definition of undue concealment 
which amounts to a fraud in the sense of a 
court of equity, and for which it will grant re¬ 
lief, is the nondisclosure of those facts and cir¬ 
cumstances which one party is under some legal 
or equitable obligation to communicate to the 
other, and which the latter has a right, not 
merely in foro conscientiae, but juris et de jure, 
to know. * * * Thus, if a vendor should sell 
an estate, knowing that he had no title to it, or 
knowing that there were encumbrances on it of 
which the vendee was ignorant, the suppression 
of such a material fact, in respect to which the 
vendor must know that the very purchase im¬ 
plied a trust and confidence on the part of the 
vendee that no such defect existed, would 
clearly avoid the sale on the ground of fraud.” 
Story, Eq., Jur., Sec. 20S. 

“A vendor of land is bound to know the con¬ 
dition of his title, and it is his duty to disclose 
the same before entering into a contract to sell 
the land.” Evans v. Marsh, 38 App. D. C. 341. 

“Where a broker employed to sell property 
misrepresents or conceals the fact that it is en- 
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cumbered, he is liable to the purchaser.’’ 9 C\ J . 

678; Riley v. Bell, 120 Iowa 618. 

A vendor’s concealment of the fact that real property 
sold by him was subject to an outstanding mortgage is 
sufficient ground for granting relief to the vendee.! 

33 A. L. R. 1029, citing: ! 

Cullum v. Branch Bank, 4 Ala. 21, 37 Am. I])ec. 
725. 

Prout v . Roberts, 32 Ala. 427. 

Houston v. Hurley, 2 Del. Ch. 247. 

Carpenter v. Wright, 52 Kan. 221. 

Griffeth v. Hanks, 46 Tex. 217. 

Arnot v. Biscoe, 1 Ves. Sr. 95, 27 Eng. Reptint 
Reports 914. 

II. Statute of Frauds. 

(1) Section 1117 of the Code provides that no action 
shall be brought upon any contract for the sale of lands 
unless the contract shall be in writing, signed by j the 
party to be charged therewith or some person there¬ 
unto by him lawfully authorized. 


Construing a statute containing identical provisi 
the Supreme Court of the United States has said 


ons, 


44 in order to satisfy the requirements of | the 
Statute of Frauds, the memorandum in writing 
of an agreement for the sale of lands whiclh is 
signed by the party to be charged, must not 
only contain a sufficient description of them, but 
in that memorandum the contracting party njiust 
be so designated that he can be identified With¬ 
out parol proof. ’ ’ Grafton v. Cummings, 99 U. 
S. 100, 25 Law Ed. 366. 
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In that case, as here, the contract was signed by an 
agent, and the name of the principal was not disclosed. 
In the present contracts the appellee, Ruby Lee Minar, 
Inc., did not intend to hold itself out as the vendor. 
It acted as agent, and so described itself. It did not 
purport to act as principal. As stated by the Supreme 
Court: 


“Who is the party to the contract? What 
light does the writing of his name as agent throw 
on that question 

“Where a writing shows on its face that a 
person named therein is acting as an agent only 
and does not disclose the name of his principal, 
the memorandum is insufficient to comply with 
the Statute of Frauds, not on the ground of 
insufficient signing, but on the ground that it 
fails to disclose a contracting party either by 
name or by description from which he may be 
identified.” 27 Corpus Juris , page 299, and 
cases cited. 

See also 

Davismow v. Green, 83 N. J. 596. 

Mertz v. Hubbard, 71 Ivans. 1; 8 L. R. A. (N. S.) 

734: 12 Ann. Cas. 485 and note. 

Moore v. Adams, 153 Ga. 709; Same Case and 
note, 23 A. L. R. 934, 935, citing many cases. 

In the case at bar, the contract on its face indicates 
that Ruby Lee Minar, Inc., was acting solely as agent. 
The fact of agency was disclosed during the negotia¬ 
tions and is admitted in the answer. In view of these 
facts, it cannot be successfully contended that the word 
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“Agent” was used merely descriptio personce, as 
claimed in the Court below. 

The doctrine of “descriptio personce” has no appli¬ 
cation to a case where a person actually acted or at¬ 
tempted to act as agent and represented itself as agent. 

“Where the instrument on its face shows ihat 
such words are not simply “descriptio personce”, 
they will be given their proper force and ef¬ 
fect.” 

2 Corpus Juris (Agency), page 675 land 
cases cited in note 46, including 
Avery v. Dougherty, 102 Ind. 443. 

! 

The alleged contracts purport to be under seal.j In 
the case of Whitney v. Wyman, 101 U. S. 395, the 
Court says: 

i 

i 

“Where the question of agency in making a 
contract arises, there is a broad line of distinc¬ 
tion between instruments under seal and stipu¬ 
lations in writing not under seal. In the foijmer 
case, the contract must be in the name ofj the 
Principal, must be under his seal, and must pur¬ 
port to be his deed, and not the deed of the agent 
conveying for him.” 

Evidence was offered tending to show that the owner, 
Deming, ratified the contracts by affixing his signature 
to the copies retained by his agent. But the delivered 
contracts did not purport to contain his signature, 
and appellant was never notified of his acceptance. 
(See Record, p. 44.) When Mr. Peyser called t<^ see 
appellees and requested evidence of authority, Inone 
was produced or disclosed (Record, pp. 48-49). 
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The secret ratification by Deming was not effectual. 
Appellant rescinded the contracts before she received 
any notice of alleged ratification. 

Until notice of acceptance is given, there is a want of 
mutuality. 

See 

Williston on Contracts, Sections 70 and 71. 
Morgan v. Patillo, 24 Fed. (2) 204. 

Minnix v. Hildreth, 2 App. D. C. 259. 

As to necessity of communicating assent, see 
Metzler r. Kaufman, 32 App. 1). C. 434. 

Curtis v. Am. Case & Reg. Co., 3S App. D. C. 
115. 


An offer may be revoked or withdrawn at any time 
before it is accepted, and the acceptance communicated, 
for until then there is neither agreement nor considera¬ 
tion. 

Stitt v. Huidekoper, 17 Wall. 384, 13 C. J. 293. 

(2) The two contracts further failed to meet the re¬ 
quirements of the Statute of Frauds because the lands 
could not be identified. 

There was no recorded plat of subdivision desig¬ 
nated as Palmer Section to Lee Heights (Record, p. 
46). 

Defendants’ witness Joseph Berry expressed the 
opinion that the lots could be located. He admitted 
that there was no “Palmer Section” (Record, p. 59). 
He testified that, with the description m the Mackall 
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deed, lie could have identified the two lots. “ Before 
he could locate a lot, he would have to have a descrip¬ 
tion of the lot” (Record, p. 60). “In order to locate 
the lots, he would have to establish the corner of the 
Lee Heights office.” He then proceeds to give the 
basis of his opinion. A reading of the testimony will 
convince the Court that the witness had no basis for 
his opinion (Record, pp. 60-61). The objection to the 
reception of the witness ’ opinion should have been sus¬ 
tained (Record, p. 61), and the motion to strike out 
said testimony should have been granted (Record, 
p. 61). j 

(3) The provisions of said contracts for the [for¬ 
feiture of all payments constituted penalties and not 
liquidated damages. 

Appellant paid in cash $3,000.00 and agreed to pay 
$55.00 per month for a period of approximately ten 
years. A failure to meet any installment terminated 
the contracts. 

The provision for forfeiture is an evidence of the 
fraudulent character of the contracts in question. 

Upon what theory could Ruby Lee Minar, Inc.[ be 
damaged in the event of appellant’s failure to per¬ 
form? This company did not own the unimproved 
lands mentioned in the two contracts and could have 
suffered no damage. j 

“Agreements to pay fixed sums plainly vtfith- 
out reasonable relation to any probable darpage 
which may follow a breach will not be enforced.” 

Kothe v. R. C. Taylor Trust, No. 5, Ul. S. 
Supr. Court Advance Opinions, l|929 
Term, page 196 (74 L. Ed. —). 
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(4) The bill of complaint should not have been dis¬ 
missed. 

Consider the position in which appellant was placed 
by the contracts in question. 

Ordinarily when a vendee pays the purchase price 
before receiving a deed, an equitable conversion arises. 
By recording his contract he has a measure of protec¬ 
tion. 

In the case at bar the recording of the contract 
would have been without effect because the contracts 
were not signed by the owner of the land. 

Treating the contracts in the manner suggested by 
the appellees, namely, as contracts of Ruby Lee Minar, 
Inc., the vendee could have only a claim for damages 
at the expiration of ten years. In the meantime, ap¬ 
pellant would have been trusting a real-estate agent 
with negotiable promissory notes, payable in monthly 
installments, without any right to equitable conversion; 
without any lien upon the land; without any right to 
specific performance, because at no time w’ould the 
title to the land be vested in the vendor. 

During the ten years the title would be in Mr. Dem- 
ing—who was not a party to the contracts—and ap¬ 
pellant would have in her possession no evidence of his 
ratification of the agent’s contracts. 

During this period the lands would be encumbered 
for a sum in excess of the deferred purchase price, by 
a mortgage long overdue. 

Before one would be justified in selling and agree¬ 
ing to convey title to real estate owned by another, 
especially wdiere the entire purchase price had been 


paid, equity would require full disclosure to be made 
of the state of the title and the existence of a mort¬ 
gage. Especially in a case where title was not to pass 
until the expiration of so long a period. 

It is respectfully submitted that the decree of the 
lower Court should be reversed, and that the s^id 
Court should be directed to enter a decree grant 
appellant the relief sought by her bill. 

Respectfully submitted, 

JULIUS I. PEYSER, 

GEORGE E. EDELIN, and 
MILTON STRASBURGER, 

Attorneys for Appellant 
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LEE MINAR, INC., a Corporation, Jvnd 
RUBY LEE MINAR. Appellees. 


Appellant’s Reply Brief. 


I. Contract of Agency. j 

Counsel for appellees, in his brief, refers to a Con¬ 
tract between Ruby Lee Miliar, Inc., and Joseph B. 
Deming, whereby the latter employs the former as his 
sole agent for the sale of certain real estate knowti as 
“Palmer land in Lee Heights.” 

. ! 

The evidence in this case establishes the fact jthat 
there was no property known as “Palmer land in j Lee 
Heights” (Record, pages 27 and 46). 
lx 
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There is no evidence in the record to support the 
contention that the lots referred to in the two contracts 
of sale to the appellant were embraced in the so-called 
“Palmer land in Lee Heights.” Objection was made 
to the admission in evidence of said contract, and the 
same should have been excluded (Record, page 64). 

It is further to be observed that the said contract 
does not purport to give authority to Ruby Lee Miliar, 
Inc., to enter into contracts of sale, under seal, in its 
own nawc. The principal is not bound by such con¬ 
tract (2 Corpus Juris 676). Certainly the contract 
does not authorize the agent to enter into a contract 
providing that the entire consideration for the land 
shall be payable to the agent. 

II. Mrs. Hammett Did Not Receive Notice of Accept¬ 
ance by Deming. 

On page 7 of his brief, counsel for defendants en¬ 
deavors to explain why Mrs. Hammett did not receive 
notice of Denting 9 s alleged acceptance. He says: “It 
appears that the copies delivered to Mrs. Hammett on 
January 27th were not so endorsed by Mr. Deming, 
because he happened not to be in the office at the time 
they were delivered to Mrs. Hammett.” 

Mrs. Hammett testified that after the deliverv of the 
unaccepted contract “no papers were at any time de¬ 
livered to her by the company and she never had any 
communications whatever from the company” (Rec¬ 
ord, page 44). 

Mr. J. I. Peyser called at defendant’s office on Feb¬ 
ruary 2, 1928, and asked “Mrs. Minar if she had any 
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authorization at that time, and she said ‘Xo,’ land 
did not intend to show the witness anything that! she 
did have in the way of papers” (Record, pages 48 and 
49). 

To the same effect, see letter of Mr. Pevser td de- 
fendant (Record, page 50). In this letter the appel¬ 
lant rescinded the alleged contracts. 

III. Fraud. 

Mrs. Hammett’s testimony regarding the enbum- 
brance against the property is as follows: 

i 

“At the time of the delivery of the checki and 
promissory notes, no mention was made by Ruby 
Lee Miliar, or by any other person, that the 
two parcels of land in the Palmer section were 
then encumbered bv a mortgage for anv sum. 
Witness, at the time of the making of the con¬ 
tracts believed that the property was free and 
clear. If she had known there was a mortgage 
against the two Palmer section lots, amounting 
to some $8,000.00, then of record, she woultl not 
have invested her monev, because it was all she 
had. She never learned of the existence gf the 
mortgage until she was informed of saiq fact 
by her attorney, Mr. Peyser, shortly prior jo the 
filing of tliis suit” (Record, pages 42 and 43). 

j 

The contract as made was not what Mrs. Hammett 
intended. To enforce it against her when shg was 
misled bv Mrs. Minar’s silence into making thb con- 
tract would be grossly unfair and opposed to well- 
settled equitable doctrines. The contract could be 
rescinded on the ground of mistake. See Walsli on 
Equity, page 510. 

2x 
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IV. Fiduciary Relation. 

It is apparent from the record that there was a 
fiduciarv relation existing between Mrs. Minar and 
Mrs. Hammett. 

In defendants* answer it is admitted that Mrs. Ham¬ 
mett “would not close the sales until she had taken 
the advice of Riuby Lee Minar, in person, in whose em¬ 
ploy the said plaintiff had been previously, and in 
whose opinion as to real estate values she expressed 
confidence'* (Record, page 20). 

In her testimony, Mrs. Hammett says: 

“At that time she had been acquainted with 
Mrs. Minar for about five years, and knew her 
to be a real estate agent, and had confidence in 
her *' (Record, page 40). 


V. Existing Encumbrance. 


Counsel contends that an outstanding encumbrance 
does not constitute fraud because the agreement to 
convev at a future time is consistent with an intent 
to procure a release of the outstanding encumbrance. 

It will be observed that in the instant case the en¬ 
cumbrance was far in excess of the deferred purchase 


money. 

The mortgage of record was for $8,225.00. (See al¬ 
legation of paragraph 13 of the bill of complaint (Rec¬ 
ord. page 7) and defendants’ admission in their an¬ 
swer (Record page 27)). Deming testified that it had 
been reduced to $7,000.00. There was no release clause 
in the mortgage (Record, page 66). The total con- 
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tract price for the two lots was $6,000.00, of which 
$2,000.00 had already been paid, leaving a deferred 
payment of $4,000.00. This $4,000.00 had to be paid 
before the appellant would become entitled to a deed. 
During the time the monthly payments were being 
made the property would remain in the vendor, encum¬ 
bered for more than the entire purchase pricel of 
$ 6 , 000 . 00 . | 

Doming franklv admitted that he did not have!the 
money with which to pay off the encumbrance (Record, 
page 66). 

The doctrine permitting the vendor to pay off! en¬ 
cumbrances and get in the title at the time of trialj(as 
in the case of Robb v. Crawford) is limited to epes 
“where there has been no bad faith and no improper 
speculation attempted.” See, 5 Pomeroy, Equity 
Jurisprudence (2nd Ed.), Sec. 2230 and Sec. 21f(4. 


VI. Contract in Name of Agent. 

Appellant relies upon the case of Lenman v. Jbnes 
in support of the doctrine that “an agent may enter 
into a contract for the purchase of real estate fopr an 
undisclosed principal, and that such principal car) en¬ 
force specific performance of the contract againsj the 
vendor.” This is quite different, however, from ajease 
in which an agent enters into a contract for the sale 
of real estate for an undisclosed principal and pur¬ 
ports to be the vendor. In the former case it i$ not 
apparent that any harm could result to the vendor, 
for “it may be supposed in such case that the vendor 
relies upon the responsibility of the person with whom 
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he deals for the performance of the contract.” This 
is the basis of the decision in the case of Lenman v. 
Jones, 222 U. S. 51, wherein the Court says: “She” 
(the vendor) “suffered no loss and, moreover, Mr. 
Jones and his company were under no obligation to 
disclose their interest in the absence of fraud, which 
there is not the slighest ground to suggest.” But the 
case at bar is quite different. 

In a case where an agent purports to be the vendor, 
especially in an executed contract, where the vendee 
pays the full consideration, if the vendee enters into 
a contract with a person who has absolutely no title 
to the property (as in the case of an agent), the pur¬ 
chaser is in effect buying an action to recover the pur¬ 
chase price, or an action for damages. He is de¬ 
prived of Ids right to a vendee's lien against the real 
estate, and is also deprived of his right to equitable 
conversion. Is it to be assumed that any person would 
knowingly part with $6,000.00, to be applied to the 
payment of the purchase of real estate, if he realized 
at the time that his onlv remedy against the vendor 
would be an action to recover back the purchase- 
money ? 

Says the Court in the case of Nance v. Sexton, 203 
S. AY. 649, 199 Mo. App. 461, with reference to a con¬ 
tract for the sale of land where the vendor has no 
title: 

“It seems to us that a contract of that char¬ 
acter lacks mutuality. It is a contract such as 
that if the true owner of the property conveys 
it to the purchaser, or to the adventurer, and 
the latter to the purchaser, all is well; but if the 
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owner refuses and the adventurer is insolvent, 
the deceived party must pocket his loss. And 
even if the pretended vendor is solvent, the pur¬ 
chaser might want specific performance instead 
of damages, yet he could not get it, since it wojuld 
be entirely out of the power of the vendor to per¬ 
form. The risk is all with the purchaser; a lfisk 
he should not be required to take, unless, of 
course, he knows the facts. It is no fair an¬ 
swer to this to say that if the purchaser does 
not get a title at the time appointed, he may save 
himself bv refusing to pav. He is entitled to 
a contract that, from the start, should bind the 
other party as effectually as it does himself. To 
permit the seller to enforce such contract is to 
allow him to speculate on the chance of his suc¬ 
cess in getting a title, leaving the purchaser 
liable to be the victim of what mav well be said 
to resemble a game.” 

VII. The Term “Agent” in the Contracts Was pot 

Descriptio Personae. 


Appellees contend that the term “agent,” used in 
the contract, is descriptio per some only, and may be 
treated as surplusage. Cases are cited in which agents 
have made no disclosure of their principals. These 
cases have no application to the case at bar because 
the testimonv is conclusive that the agent did, in tlact, 
disclose the name of the principal, Mr. Deming. Mrs. 
Hammett was told at the time that these lots belonged 
to Deming (Record, page 42). 

It is singularly strange that when Ruby Lee Miliar, 
Inc., entered into the first contract (relating to prop¬ 
erty owned by that company) it provided that ppon 
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payment of the full purchase price “the owners of 
Greenway Downs agree to execute a good and suffi¬ 
cient deed” (Record, page 13), whereas in the other 
two contracts (dealing with the property owned by 
Deming) it provided that upon payment of the full 
purchase price “the party of the first part agrees to 
execute a good and sufficient deed.” In other words, 
when dealing with its own property, it does not spe¬ 
cifically agree to convey, but does specifically provide 
that the owners shall convey; while in dealing with 
property owned by others, it specifically provides that 
the deed shall be executed by the first party, namely, 
the agent. 

Counsel for appellees contends that in the two con¬ 
tracts relating to the Palmer lots, Ruby Lee "Minar, 
Inc., bound itself as principal, and that appellant has 
a cause of action to recover the purchase-money. As¬ 
suming, but not admitting, this to be true, it is quite 
apparent that Mrs. Hammett would not knowingly 
have bound herself to make monthly payments for a 
period of approximately twelve years to a person who 
had no title to the property and against whom specific 
performance could not be decreed. 

VIII. Contracts Void for Lack of Consideration and 

Mutuality. 

Counsel devotes a portion of his brief to the doctrine 
of equity that mutuality of remedy is not essential. 
Appellant has made no contention that mutuality of 
remedv is essential. Her contention has alwavs been 
that there was, no mutuality of contract, because the 
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owner of the property was not bound thereby. As 
stated in Mannix v . Hildreth, 2 App. D. C. 259, 4 [To 
make acceptance of an offer form a contract, the par¬ 
ties making; the offer must have notice thereof pi a 
proper manner before its withdrawal.” See, also^ 13 

Corpus Juris , 284 and 285, and Williston on Contracts, 

i 

Sections 70 and 71. j 

"When Mrs. Hammett signed the two contracts relat¬ 
ing to the so-called Palmer lots, she had no noltice 
whatever of the alleged written authority of the ag^nt. 
When Mr. Peyser sought to ascertain whether duch 
authoritv existed, Mrs. Minar refused to disclose it. 
At the trial of this case, for the first time, appellees 
produced the acceptance by Deming. But long prior 
to the trial, to wit, on February 13, 1928, appellant 
had withdrawn her offer of purchase (Record, 
page 50). j 

While mutuality of remedy is not essential, mutu¬ 
ality of consideration is essential. 

“ There can be no doubt that if a contract is 
ever unenforceable in other ways because of lack 
of mutuality, it is because such lack of mutuality 
creates a want of consideration. As a proijnise 
by one person is merely one of the kinds of bon- 
sideration that will support a promise by an¬ 
other, mutuality of obligation is not an essential 
element in every contract. * * * Considera¬ 
tion is essential; mutuality of obligation is hot; 
unless the want of mutuality would leave one 
party without a valid or available consideration 
for his promise. * * * Where there is no 

other consideration for a contract, the mptual 
promises must be binding on both parties.^’ 6 
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R. C. L., title “Contracts/’ Section 93, pages 
686 and 687. 

In tlie case at bar we contend that there was no mu¬ 
tuality of obligation. The two contracts under seal 
were not binding on Doming, and there was no con¬ 
sideration on the part of the vendor to support them. 

The learned trial justice apparently was of opinion 
that the contracts were not mutually binding at the 
time of delivery, for he savs: “Whatever mav have 
been the situation at the time of the execution of the 
memorandum, the statute has certainly been complied 
with if the memoranda and answer of the defendants 
are taken into consideration, especially in connection 
with the testimony of* the witness, Deming.” He 
seem inclined to the view that there was no question of 
the binding obligation of the contracts on both parties. 
In so assuming, however, he overlooked the fact that 
the offer was withdrawn by Mrs. Hammett before she 
had ever received any notice of acceptance, and also 
the fact that there was no consideration emanating 
from the vendor. 

In order that mutual promises may serve as con¬ 
sideration for each other, they must be mutually bind¬ 
ing. 6 I?. C.L., title “Contracts,” Section 84, page 
676, and cases cited in Xote 1. 


IX. Pleadings. 

Contention |is made in appellees’ brief that there is 
no allegation that the existence of the trust was un¬ 
known to the plaintiff. If such allegation be deemed 
essential, in view of the testimony of Mrs. Hammett, 


it is respectfully urged that this Court, in its discre¬ 


tion, has power to allow an amendment to the! bill 
(Code, Sec. 399). j 


“An appellate court may permit an amend¬ 
ment to conform the pleadings to the probf.” 
Norton v. Larney, 2G6 U. S. 5li, 516; 69 LawjEd., 
page 416. 


X. Conclusion. 


It is respectfully urged that the decree below should 
be reversed, and that rescission should be allowed. 
Respectfully submitted, 

JULIUS I. PEYSER, i 
MILTON STRASBURGER, 

Attorneys for Appellant. 
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